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INTRODUCTION 


The Canadian Broadcasting Corporation has examined Bill C-40 with 
reference to the Broadcasting Act (1968); to Bill C-136, the 

forerunner to the present Bill; to the established principles of 
broadcasting in Canada; and to the expressed policy objectives of 


the Government. 


The CBC supports those aspects of the proposed legislation 
designed to contemporize the law and the current and projected 
broadcasting environments and supports, as well, those provisions 
that would have the effect of improving the broadcasting system's 
reflection of Canada's society, culture and values. 


As members of the Legislative Committee will be aware, the CBC 
submitted extensive comments and suggestions for change in the 
context of the examination of Bill C-136. We are pleased to note 
that many of the suggestions made by the Corporation have been 
addressed in the revised Bill, producing, in our view, a piece of 
legislation that is well attuned to the current broadcasting 
environment and one which is sufficiently flexible to respond to 
the conditions that may be expected to prevail well into the 
future. However, some issues that we consider important remain. 


It is the purpose of this submission to address those details of 
the Bill which, in the opinion of the CBC, warrant further 
consideration. In the main, those provisions would affect the 
operations of the Corporation and the functioning of the CRTC. 


They are presented here in that order. 


I - PROVISIONS AFFECTING THE CBC 


Section 43 (1) 


This Section provides that the CBC's Board of Directors "shall 
establish a standing committee of directors on English language 
broadcasting and a standing committee of directors on French 
language broadcasting, each consisting of the Chairperson, the 
President and such other directors as the Board may appoint." 


In its submission to the Committee formed to study Bill C-136, 
the Corporation noted its objections to this provision and wishes 
now to reiterate them. In Section 3 (1) (1) of the Bill, the 
Corporation is called upon to serve the interests of all 
Canadians, by reflecting Canada and its regions and contributing 


to shared national consciousness and identity. 


In our view, the creation of such committees would run counter to 
the spirit of those objectives and, as well, counter to the 
programming independence provided in Section 44 (4). We believe 
it should be left to the Board of the CBC to determine the most 
appropriate means of meeting the goals set for the CBC and that 
this provision of Section 43 of the Bill represents an 
infringement of that necessary freedom. Further, we feel that 
the exercise of responsibility for French and English language 
programming by these committees would run counter to the proper 
responsibilities of the Board as a whole. Accordingly, we make 


the following recommendation: 


Recommendation 1: That Section 43 (1), requiring the creation of 
standing committees of Directors on English and French language 


broadcasting, be deleted from the Bill. 


Sections 44 (4), 33 (2) and 50 (1) 


In its submission regarding Bill C-136, the Corporation expressed 
pleasure at the inclusion in the Bill of several references to 
the independence of the Corporation in the field of journalism, 
creativity and programming generally. But it confessed to a 
lingering concern that there was no reference to the independence 
to be enjoyed by the Corporation in the management of its affairs 
under the Act. 


In June, 1987, the Minister of Communications indicated to the 
Chairman of the Standing Committee on Communications and Culture 
that it was the government's intention to table legislation which 
would protect and enhance the Corporation's journalistic and 
artistic freedoms and the arm's length relationship between the 


government and the CBC. 


The traditional freedom to manage the Corporation -- in keeping 
with its mandate and without undue constraint -- is critical to 
the maintenance of the arm's length principle. Clearly, the 
process of producing and broadcasting programs and the management 
of that process are inextricably linked. The placing of undue 
constraints on the CBC's freedom to manage unavoidably affects 
programming -- and can do so in ways that serve neither 


Parliament nor the CBC's audiences. 


We are concerned that the inclusion of wording in sections 44(4), 
33(2) and 50(1), which focus on the Corporation's "freedom of 
expression and journalistic, creative and programming 
independence", could lead to interpretation that would restrict 
the Corporation's freedom only to those specified areas. 


Needless to say, the fact that CBC is heavily reliant upon public 
funding to carry out its operations calls for appropriate 
accountability measures; but it is central to the continued 
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credibility of the Corporation that those measures be tempered so 
as to preserve the delicate balance between freedom and 
accountability. The accountability mechanisms and measures 
introduced by Bill C-40 must, in our view, be balanced by a clear 
enunciation of the principle that the freedom of the CBC's 
Directors to manage the affairs of the Corporation in pursuit of 
the objectives established by law is limited only to the extent 
necessary to comply with those legally imposed accountability 
requirements. To ensure that the "arms-length relationship" is 
preserved and enhanced, and that the scope of the managerial 
.freedom of the Corporation is not curtailed to an extent that 
would indirectly damage its programming freedoms, we would make 


the following recommendation: 


Recommendation 2: That Sections 44(4), 33 (2) and 50 (1) be 
amended by the addition of the following: 


"Except where expressly provided, nothing in this Act shall 
be interpreted so as to limit the managerial freedom of the 
Corporation in the pursuit of its objects and in the 


exercise of its powers." 


Section 55 (1) 


This section provides the authority and obligation for the CBC to 


maintain bank accounts. 


From the Corporation's perspective, this is an improvement over 
the currently applicable Section 71(1) of the old Financial 
Administration Act (FAA), which requires approval by the Minister 
of Finance only for opening a bank account within Canada but 
makes no provision for foreign bank accounts. Section 55(1) has 
the merit of giving the Corporation freedom to select its bank 
within Canada, but requires approval of the Minister of Finance 
for the opening of an account with any financial institution 


outside Canada. 


In view of the Corporation's frequent requirement to establish 
small accounts in foreign countries in connection with the 
coverage of events (e.g. Olympics), we would put forth the 
following recommendation: 


Recommendation 3: That the need for the approval of the Minister 
of Finance in the establishment of foreign bank accounts be 
deleted from Section 55 (1). We would propose replacement of 
Section 55(1)(c) with the following: “any financial institution 
outside Canada which has been accredited as a correspondent bank 
by any member of the Canadian Payment Association with which the 


Corporation has an account". 


Sections 56 and 57 


These sections would require the CBC, if directed, to deposit all 
or any part of its monies with the Receiver General (with an 
interest provision) and also to turn over surplus funds. These 
sections are identical to Sections 71(2), (3) and (4) of the old 
FAA, which currently apply to the Corporation. 


In its brief to the Parliamentary Committee studying Bill C-136, 
the Corporation recommended deletion of these sections, inasmuch 
as they have never been resorted to in the past and appear 
unnecessary. Further, the Corporation believes that these 
sections, if applied, would seriously complicate the 
Corporation's cash management and budget planning and would, in 
fact, function as a disincentive to good business practices. 


Recommendation 4: That Sections 56 and 57 be removed from the 
Bill. | 


Section 60 (1) 


Sections 59 and 60 require an annual report by the Auditor 


General of Canada. 


Section 60(1) requires this report to be "in accordance with the 
regulations". There is, however, no authority for the making of 
such regulations, such as is found in Section 132(3) of the FAA, 
which gives Treasury Board the authority to make regulations 
prescribing the form and manner in which annual auditor's reports 


are to be prepared. 


Recommendation 5: That the words "in accordance with the 
regulations" be deleted from Section 60(1). 


Section 60(2) 


While this section goes well beyond any previous provision in 
terms of specifying the form and content of the annual auditor's 
report of the Corporation, there appears to have been an 
oversight which will result in a requirement that the report 
vouch for the accuracy of all of the quantitative information it 
presents. In the case of other Crown corporations, Section 132 
of the current FAA contains a qualification which results in the 
Auditor only having to verify the quantitative information which 
the Treasury Board requires to be included and audited. 


Unless this oversight is corrected, the effect could be onerous 
for both the Corporation and the Auditor General. On inquiry, we 
have learned that Treasury Board has never exercised its 
authority under section 132(5) of the current FAA, to require 


audit of quantitative information in the annual reports of other 


Crown corporations. € 


In order to prevent the consequences noted above, we would make 


the following recommendation: 


Recommendation 6: That Section 60 (2)(ii) be deleted or, 
alternatively, that the section be reworded as follows: 

"(ii) Any quantitative information which is required to be 
included in the report and which the Board requires to be audited 
is accurate in all material respects and, if applicable, was 
‘prepared on a basis consistent with that of the preceding year." 


Section 62 


This section makes provision for a "comprehensive audit" of CBC 
by the Auditor General at least once every five years and at such 
additional times as the Governor in Council, the Minister or the 
Board may require. The minimum five year cycle for such audits 
in section 62(2) mirrors the requirement of section 138(2) of the 
F.A.A. which applies to other Crown corporations. Nevertheless, 
we believe that given the size and complexity of CBC, it will be 
difficult, even onerous, for CBC to comply with that five year 
cycle. We have reason to suspect that we are not alone in our 
view. The five year cycle may prove problematical for other 
Crown corporations and even for the Auditor General. 
Nevertheless, CBC is ready to accept the minimum five year cycle 
provided that if in light of experience under section 138(2) of 
the F.A.A., that section should be amended to reduce the 
frequency of such mandatory examinations in the case of other 
Crown corporations, we would request that section 62(2) be 
amended at the same time and to the same effect. 


On the matter of the discretion which section 62(2) would give to 
the Governor in Council or the Minister to order more frequent 


special examinations, however, we must register our strong 
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objection. In addition to its potential to impose upon the 
Corporation heavy and unpredictable burdens of expense and 
administration, the discretion to order such additional 
examinations would seriously infringe the independence of the 
CBC's Board of Directors. We find this discretion to be 
seriously at odds with the spirit of other provisions of the Bill 
and with the Government's expressed intention to enhance the 
"arms-length relationship". We would, therefore, make the 


following recommendation: 


Recommendation 7: That Section 62 (2) of the Bill be reworded as 
follows: 
"A special examination shall be carried out at least once every 


five years." 


In its submission regarding Bill C-136, the CBC Board expressed 
its concern that the proposed legislation contained no provision 
for the CBC to borrow money. The submission pointed out that 
even a limited borrowing power would enable the Corporation to 
invest in capital projects that offer clear, short term benefits 
and payback (e.g., the replacement of departing affiliated 
stations), rather than having to tie up funds from the 
Corporation's capital vote. 


The CBC also noted that, in the absence of some provision in 
legislation -- even if made subject to government approval -- it 
would remain beyond the power of either the Corporation or the 
government to undertake or authorize any borrowing, however 


modest. 


The Corporation remains of the view that a provision of this sort 
would be in the interests of improved financial efficiency and 


makes the following recommendation: 


Recommendation 8: That the Bill be amended to authorize the 
Corporation to borrow, with the approval of the Governor in 
Council, on such terms as the Governor in Council may approve. 


Section 10 (74) 


As a final comment regarding the financial operations of the 
Corporation, we would note that Section 10 (j) of Bill C-40 
allows the CRTC to make regulations "respecting the audit or 
examination of the records and books of account of licensees by 
the Commission or persons acting on behalf of the Commission". 


It is to be remembered that the Corporation will be subject to 
extensive statutory obligations to cause audits to be conducted 
both internally and by the Auditor-General of Canada. A 
statutory requirement that would oblige CBC to submit to yet 
another audit of its records and books of account by the 
Commission would implicitly challenge the reliability and 
integrity of both the Corporation and the Auditor-General. 


To avoid both the offense of such a challenge and the wasteful 
expenditure of public funds, the Commission should rely, for its 


purposes, on the information provided to it by the Corporation. 


Given the Corporation's special status and responsibilities under 
the Act, and bearing in mind the role of its independent Board of 
Directors, the CBC should be distinguished from private 


licensees. 
Therefore, we would make the following recommendation: 


Recommendation 9: That the Corporation be exempted from the 
audit and examination powers of the CRTC under Section 10 (j) of 
the Bill, on the ground that the CBC's public accountability is 
assured by other provisions of the Bill. 
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II - THE CRTC 


As noted in the introduction to this submission, Bill C-40 
contains a number of provisions regarding the objects and powers 
of the Canadian Radio-Television and Telecommunications 
Commission that affect the CBC directly or that affect the 
relationship between the Corporation and the CRTC. We will 


address those concerns below. 


Section 9 (1) (c) 


This section, which would permit the Commission to "amend any 
condition of a licence on application of the licensee or, where 
five years have expired since the issuance or renewal of the 
licence, on the Commission's own motion", is of considerable 


concern to the CBC. 


Were a condition of licence to be material (for instance, one 
requiring a set minimum expenditure to be devoted to Canadian 
programming) the licensee could find the ground rules, under 
which it has operated for five years, changed without 
consultation with, or right of recourse or appeal to, the 
Commission. Therefore, the CBC would submit: 


Recommendation 10: That the provisions of Section 9(1)(c), 
empowering the CRTC to unilaterally amend conditions of licence 
after five years of a licence term have expired, be eliminated 
or, alternatively, that the proposed legislation be amended to 
provide for an appropriate public consultation process. 


LA 


Sections 1268 13 


These sections would increase significantly the CRTC's powers of 
inquiry and enforcement. Under sections 12 and 13, the 
Commission would effectively become judge in its own cause. It 
would be empowered to set up an inquiry to determine if anyone 
has contravened a regulation, licence, decision, or order, and to 
issue a mandatory order on the basis of that inquiry. Once 
issued, such an order could be filed in the Federal Court or any 
-Superior Court of a province. At that point, it would become 
enforceable in the same manner as an order of the Court with any 
breach punishable through the contempt power of the Court. 
Notwithstanding this, contravention of a regulation or order is 
also an offence punishable on summary conviction by major fines 
under section 31(1) of the Bill. 


A licensee who contravened a regulation or order would thus be 
exposed to double jeopardy, subject to punishment for contempt 
and also subject to prosecution and heavy fine in the criminal 


courts for the same contravention. 


The Bill contains no provision to avoid such double jeopardy. It 
should be noted, moreover, that even if the Commission 
voluntarily refrained from proceeding simultaneously under both 
sections 13 and 31, there would be nothing to prevent any 
individual from launching a prosecution under section 31. To 
avoid such "double jeopardy", CBC would make the following 


recommendation: 


Recommendation 11: That references to any regulation or order 
or breach of any regulation or order be deleted from subsections 
1(a) and (2) of section 12 so that both inquiries under 
subsection 1(a) and orders under subsection 2 would be limited to 


contravention of licences and decisions. 


Le 


As an assurance that due process would be afforded anyone 
subjected to any of the exacting powers which would be given to 
the CRTC under the Bill, we would recommend amendment of section 
17(4).. 


Recommendation 12: That section 17(4) be amended to read as 


follows: 


"(4) Where the Commission is required to hold a public 
hearing pursuant to subsections 1(b) or 1(c) hereof and in 
any case where the Commission inquires into, hears and 
determines a matter pursuant to section 12(1) hereof, the 
hearing shall be held at a place in Canada where it is 
convenient for the person most directly interested in the 
hearing and that person shall have standing and a right of 


cross-examination at the hearing." 


Section 32 


This section would make breach of a condition of licence a 
summary conviction offence punishable in the Criminal Courts. It 
is to be remembered that under section 9 of the Bill, conditions 
of licence are required to be "related to the circumstances of 
the licensee". As under the present legislation, conditions 
would continue to be custom tailored by the Commission for each 
licensee. In our respectful submission, to subject licensees to 
criminal prosecution for breach of such custom designed and 
individualized conditions would offend the time honoured 
tradition of equality before the law. For that reason and for 
the reason that summary conviction prosecution is a totally 
inappropriate remedy for breach of the type of conditions 
routinely imposed by the Commission, we believe the section 


should be dropped. 


Recommendation 13: That section 32 of the Bill be deleted in its 


entirety. 
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